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LEGISLATIVE REFERRAL MEMORANDUM

legislative Liaison Officer -

National Sacurity Couhcil (Lampley x3055)

Department of State (Bachrach 647=-4463) 225

Armg Control and Disarmament Agency (Starr 647-8478) 234

Departmant of Defense (Brick 697-1305)

328
- Department of Energy (Rabben 586-6718) 209
Central Intelligence Agency 258
Department of Commerce (Levikt 377-3151) . 324

SUBJECT: Justice draft testimony regarding the foreign policy

_implications of biological weapons proliferation. A

hearing is_gcheduled for July 26th before the Senate
Judicary Comm ttee.

e Office of Management and Budget requests the views of your
ency on the above subject before advising on its relationship

the program of the President, in accordance with OMB Circular
19.

response to this request for your views is needed no later than
«0.B,, MONDAY, JULY 24, 1989.

i

nestions should be referred to SUE THAU/ANNETTE ROQNEY

(395-7300), the legislative analyst in this office or to JEPP
SHFORD (395-3920).

RONALD K. PETERSON FOR
Assistant Director for
Legislative Reference

nclosure
C. Boyden Gray T. Thiele
D. Taft 8. Dotson
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{SUBSTITUTE FOR THE FIRST TWO PARAGRAPHS OF THE DRAFT)

Thank you for inviting me to appear here today on behalf n£

the Department of Justice to discuss S, 393, the Biological

Weapons Anti~Terrxorism Act Qf 1989,

Thé Department of Justice supports the thrust of this

legyislation. Although fortunately this uouhtry haa apparently

not experienced the delibarate use an United States soil of

biological toxins and weapons as a means of terreorist attack, the

-~ potential for such use is clearly presen£ and poses a danger that

should be pvomptly addressed. One necessary step in enhancing
this nation's ability to deter and punish such behavior is the
enactment of strong laws to regulateithe development, production,
and 5tuukpi¢15g Of these extremely hazardous materials. We
believe that S. 993 represents a sound approach to regulating

biclogical weépons, without jeopardizing legitimate research, and

that, with the relatively minorx modifications I shall suggest

below, it would be an effective new tool that would €i11 a gap in

IIOur current Statutory arsenal against potential terrorist

activities.,

£a0 Y03 10q E8/TZ ¢

- |
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Thank you for inviting’me to appear hergs€oday on behalf
of the Degartment of Jpf€tice to discuss G5 993, the Blologics
" Weapons Anti-TerPegdsm Act of 1985,

‘We-have a fumber o -~-ﬁ§es ahich we would propgée making

to 8. 993, sBefore discussing/soMwm, of these propged changes,
however, /e would like to/fexpress our gel aLsAapproval of the

bill'y/ approach to rpfgulating these ex remaly dJdamegarous

matdrials.

Introduction

Under Articie IV of the international Convention_on_the
Prohibition of thc Development, Production and Stopkpiling of
Bacteriological (Biolegical) and Toxin Weapons and their
DPestruction, each signatory state has an obligation to take
necessaxry steps to comply with the Convention within its
pespective jurisdiction. Although there is somc debate as to
whether legislation implameanting the Convention ig still
required, it is plain that-ﬁhiu bill would fulfill any
remaining obligation of the United S5States to enact such
legislation. We also pelieve that the bill would be a useful
law enforcement measure because it would enable the Department

of Justice to prosecute individuals who possess dangcrous
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biological materials for no legitimate purpose, without having

to wait for the materials to be misused.
Turniﬁg now to our proposed revisions: F end
rson
Extraterritorinl Applicability tion
The opening clause of section 175 appears to be an effort any
to give the bill extraterritorial applicability. To make it Pal
more consistent with other pertions éf Title 18 which have
extraterritorial application (e.g., 18 U.S.C.Aﬁﬁ 7{7) and at
1512(g)), we suggest omitting the phrase "in the Uniﬁed States ierm
or under the jurisdiction or contrel of the Government of the Faph
United Statcs anywhere" and adding @ new sentence at the end of
section 17S‘after the penalties: “"There is extraterritorial ité
Federal Furisdiction over aﬁ offanse under this section F or
coimmitted by or ayainst a national of the United Btates.” 1al
the
Diological vs, Chémical Agents ] Loned
| In paragraphs (1) and (2} of gection 175 {(and in E We
@aragraphg (a) (1) and (2) of section 176, and in paragraph fo
(2) (3) of section 177), we would inasert "biovlogical" before ;
) 1
“agent,” Although the title uvf the bill and the definitioﬁs_
imply that the bill vonirzols blological as opposed to chemical
agents, this nceds to be made explicit within the operative est
' r

language.
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Defining International Organizations

Also with respect to pection 175,vwe guggest that all of
current paragraph (2) ke déieted in favor of placing at the end
of paragraph (1) the phrase, ﬁor knowingly assists any person

- or arganizaniop to do so." WEvbelieve that giving the section
extraterritorinl application and forhidding assistance to any
persén'ér erganization would adéQuately cover international
of fenses. 1f Congress wishes to emphasize that it is
addressing international violations here, Wwe suggest that
cansidaration be given to redefining, in this bill, the term
"international} erganization." It is now defined in paragraph
(2) by reference to 18 U.S.C. § 1116, which in turn
incorporates 22 U.S.C. § 288. These two sections refer to
recognized public organizations created pursuant to t;eaty or

- gpecial governmental designation. Defining "“international

- organization" by reference to these two sections thus has the
effect of limiting the term to official, government-sanctioned
organizations and omitting intgrnatihnal terrorist groups. We
pelieve that it would be prefecrable to define tha term to

include terrorist organizations.

Unexplained Pussmssion of Riological Weapans

Finally, with respect to sectiom 175, we would auggeast

adding a new paragraph (2) which would provide that whoever

Declassified in Part - Sanitized Copy Approved for Release 2014/04/28 : CIA-RDP92M00732R001000080019-9




Declassified in Part - Sanitized Copy Approved for Release 2g1ﬂ/0€/28 : CIA-RDP92MOO732ROO1(298080019-9

A (R¥ye]

1
g

"produc¢es, stockpilms, ktransfers,

acquires, retains, or possassar any bilological

agent, toxin, or delivery system, knowing ér

having reasen to know that it is primarily

useful as a weapon of mass damstruction;V
would be guilty of an offense. Paragraph (1) would thus cover
- the case in which materials with a lagitimate purpose were
being held withi the intent to use them for an improper purpoae;
New paragraéh {2) would allow the govetnment to charge a
defendant whe is in unexplained possession of biological
weapons without having to show how he intended to use them,
New section 178 provides a statutory defensé to paragrapgph (2),

as explainad below.

Forfejture

Section 176 authorizes forfejiture of biological weapons.
We suggest that the "and"” which separates the paragrephs should
be changed to "vr." Conduct under aither paragraph should be

sufficient to justify a forfeiture.

-Consolidating the Defense Provisiong; Creating a Defensec to

Unexplained Possession

Part (p) of section 176 outlines a defense to forfeiture

proceedings. We sBuggest consolidating the Aefenee provisaions
of Section 176 and Section 177 and adding them to a new asectien

"'178. We also think thc defense should apply to new paragraph
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t2) of Bection 175. We do not believa that Lhere could or
should be a defense to knowing conduet with biological weapons

which are intended fo: use as weapons of mass destruction.

Speech npt Actionable

Scetivn 177 authorizes injunctive proceedings. It appears
that, under paragraphs (2) and (3) of Part (a), an injunction
¢ould be sought for "plauning" to engage in prohibited conduct.

We suggeat that this term be stricken to make clear that mere

" specech is not actionable. Also, we suggest that the defensge

outlined in Part (k) be moved to a new section 178,

Definitions

Current msection 178 contains the bill's definitions., It
should be rcnumbered if our suggestion on placing the defenae

portions of the bill in a new section 178 is adopted.

Viclations by,AQEnaies of the Govexrnment

| Current section 178(6) (which should probably be
1784{a) (6)), explicitly states that the bill's provisivns gover
actions by "governmental entities and personnel." Although the
language of the bill is somewhat diffefunt from that of the
convention, we assumc that.the bill's intent is to go no
rurther than the reguiremcnts of the Convention. A difficulty

with spegifically including governmental entities and personnel
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within this bill is that, in light of §§ 176 and 177, the bhill
| ' pegmits the United States to sue itself if there is a violation
by an agency of the federal government. This provisien thus

may violate the prasumption that the sovereign cannot sue

itself.

Defense Portion

As we notcd earlier, we think it would be preferable to
move the defense portions O£-=ectinns 176 and 177 to the end of
tne bill. This would create a néw section 178. We also
suggest that the deofense the bil) provides to injunctive and
forfeiture proceedinga apply te criminal actions under
paragraph {(2) section 175 as well if our suggestad
modifications to section 175 are adopled. This would have the
affect wlf lowsring the government's burden of proof in its
case-in-chief under new paragraph (2), raquiring only that it
show the defendant poseesced material primerily useful as a
weapon of mass destruction, while providing the defaendant with
a statutory defense in an appropriate case, l.e., when his
possession of the material was proper under all the
circumstances., We think that this approach is more likaly to
yield straightforward cases and juat resulta.

" Thig concludes my statement. I will Dbe glad to address

any questions the Committec may have.
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